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Release Bars Life Settlement Claims Against Producer 
 
CITE: Estate of Arthur M. Picon, et al. v. FBR Group, et. al., 2013 WL 5610862 
(NJ Super. Ct. Sept. 23, 2013). 
 
SUMMARY: A New Jersey Appellate Court recently affirmed a trial court ruling 
that releases executed by sellers in connection with the sale of the two life 
insurance policies on the secondary market barred claims by sellers for the alleged 
breach of any professional obligations owed to the clients by the producer for 
failing to advise them that they could have kept the policies and received the death 
benefit. 
 
BACKGROUND: The lawsuit arises out of the settlement of two life insurance 
policies insuring the life of Arthur Picon with a combined face amount value of $5 
million.  One of the policies was owned by the insured and the other was owned by 
his son, Drew Picon.  The policies were originally issued in 2007 by MetLife.  In 
2009, the plaintiffs contacted insurance producer Barry Gimelstob, the principal of 
FBR Group (collectively “FBR”), to broker the sale of the two policies on the 
secondary market.  Gimelstob and the plaintiffs had a long-standing business 
relationship that involved the purchase and sale of “numerous insurance policies on 
Arthur’s life.” 
    
FACTS: According to the plaintiffs, after receiving several offers on the policies, 
Arthur and Drew agreed to sell the policies to a life settlement company, 
Progressive Capital Solutions, LLC (“Progressive”).  The sale was completed in 
December 2009 after several months of delays involving funding issues on the part 



of Progressive.  The policies were sold for $240,000 each and Gimelstob agreed to 
waive his $90,000 commission associated with the sale.  Furthermore, as a result of 
the delay in funding, Arthur and Drew executed identical releases, drafted by 
Progressive, that released several parties, including Progressive and FBR, from any 
and all causes of action “arising out of . . . the amounts due [Arthur and Drew] in 
connection with the sale of the policy.” 
 
On November 4, 2010, Arthur died and in September 2011, Arthur’s Estate, 
Arthur’s widow and Drew filed a complaint against FBR alleging that they 
“committed insurance producer malpractice, breached their fiduciary duty, and 
breached a contractual obligation” owed to Arthur and Drew.  “The basis for each 
claim was plaintiffs’ allegation that defendants had a duty or obligation to advise 
plaintiffs that the policies’ premiums could be paid from the policies’ cash 
surrender value, allowing plaintiffs to hold onto the policies” which caused 
Arthur’s widow and Drew to lose the $5 million in death benefits on the policies.  
FBR filed a motion for summary judgment arguing that “when Drew and Arthur 
signed the releases, they waived any right to file a complaint raising these causes 
of action.”  The trial court granted the motion and plaintiffs appealed to the New 
Jersey Superior Court. 
 
RESULT: The New Jersey Supreme Court affirmed the trial court’s decision that 
the releases signed by Arthur and Drew barred plaintiffs’ claims.  In attempt to 
avoid the release language, the plaintiffs put forth several unsuccessful arguments.  
Specifically, the plaintiffs argued that: (1) the term “amounts due” limited the 
releases to only issues involving the $240,000 purchase price; (2) the 
circumstances surrounding the releases (i.e., Progressive’s delay in funding the 
purchase) evidence that the parties intended the release to apply solely to issues 
surrounding the purchase price; (3) plaintiffs could not have intended to release 
FBR from the current claims as the plaintiffs were not aware of them at the time 
they executed the release; (4) the releases should be construed against FBR (even 
though they were drafted by Progressive); and (5) the release language is 
ambiguous and additional evidence should be admitted to determine its intended 
meaning. 
 
The Court rejected all of these arguments focusing primarily on the broad and 
unambiguous language of the releases.  The Court held that the release language 
was unambiguous on its face and thus, it was not necessary to look any further than 
the terms of the releases to determine their application.  The Court then found that 
the terms of the releases were so broad in nature that they barred plaintiffs’ claims.  
Specifically, the Court reasoned that the release of disputes involving the “amounts 
due” in connection with the sale of the policies released the claims against FBR 
because those claims involve whether the “amounts due” plaintiffs were the 



purchase price or the death benefit.  That is, plaintiffs accepted the $240,000 
purchase price as the “amounts due” instead of the $2.5 million death benefit.  
 
RELEVANCE:  One way to avoid future disputes such as this is for producers, 
when brokering the sale of a policy, to document that their clients were advised of 
all their options, and the respective consequences, prior to consummating a sale on 
the secondary market.   
 
While the releases here were drafted and provided by the life settlement company, 
FBR was fortunate enough to have been included as a release, which will not 
always be the case.  It would be prudent for producers to consider incorporating 
their own release, prepared by their own legal counsel, with language similar to the 
Progressive releases, into secondary market transactions in order to prevent claims 
along the lines of those asserted by the Picons.  Naturally, any such action should 
be done in consultation with the assistance of legal counsel. 
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DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  
In the event that this Washington Report is also considered to be a “marketed 
opinion” within the meaning of the IRS guidance, then, as required by the 
IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
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source of actionable technical and marketplace knowledge for AALU members—
the nation’s most advanced life insurance professionals.  

WRNewswire # – 13.10.  was written by James S. Bainbridge of 
The Bainbridge Law Firm. 


